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VEMORANDUM OPI NI ON

HAI NES, Judge: This collection review case is before the
Court on petitioners’ notion for recovery of litigation costs

br ought under section 7430 and Rule 231.! Petitioners seek to

1Unl ess ot herw se indicated, section references are to the
| nternal Revenue Code as amended. Rule references are to the Tax
Court Rules of Practice and Procedure. Anmpunts are rounded to
(continued. . .)
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recover costs totaling $157,965 incurred fromJuly 10, 2003, the
date respondent issued the original notice of determ nation upon
which this case is based, through the filing of this notion.

Backgr ound

In deciding the parties’ cross-notions for entry of
deci sion, we discussed in detail the history of this case. Kelby

v. Comm ssioner, 130 T.C. 79 (2008). W need not repeat the

entirety of that discussion, but rather we incorporate it herein.
After the filing of the petition, this case was remanded to
respondent’s O fice of Appeals three tinmes. After each remand,
petitioners amended their petition. Petitioners raised three

i ssues during their hearings and before this Court.

A. The 1989 I ncone Tax Liability

First, petitioners challenged the existence of their alleged
1989 Federal inconme tax liability.2 Petitioners contended that
they filed their 1989 joint return in July or August 1990 and
paid the tax due. In 1993 respondent created a substitute for
return (SFR) for Ms. Kel by, but not M. Kelby. The SFR reflected
Ms. Kel by’ s wages and related inconme tax withheld as reported on

her 1989 Fornms W2, Wage and Tax Statenent. Respondent then sent

Y(...continued)
t he nearest doll ar.

°The notice of determination also related to liabilities for
1994 through 1997, and 2000. Petitioners did not challenge those
liabilities.
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Ms. Kel by a notice of deficiency for 1989, but she did not
receive it because petitioners had noved. In 1993 respondent
assessed the tax shown as due on the SFR and began coll ection
activities. In 1995 petitioners reconstructed their 1989 return
showing M. and Ms. Kel by’s wage i ncone and i nconme tax w thhel d.
Respondent accepted the return and assessed the tax due al t hough
petitioners contended they had paid the tax in 1990. Respondent
al so abated the erroneous 1993 assessnent. Thus, the first issue
was whet her petitioners paid their 1989 liability in 1990 and
whet her the 1995 assessnent was proper.

Respondent’ s Appeal s officers took up the issue and
determ ned that there was no record of petitioners’ submtting
their 1989 return in 1990 or that a paynent was made then
Furthernore, petitioners presented no evidence to show that the
return was submtted or that paynent had been nmade, such as a
cancel ed check.

On August 22, 2006, nore than 3 years after their original
hearing, petitioners sent respondent Ms. Kel by’s notes concerning
whom she spoke with at the |ocal Internal Revenue Service (IRS)
office in 1995 and how she paid the liability in 1990.
Petitioners requested that the notes be included in the
stipulation of facts being prepared for trial. Before August 22,
2006, this docunentation had not been provided to respondent or

the Appeals officers. Wth this information, respondent
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contacted the IRS enpl oyees with whom Ms. Kel by spoke. Those I RS
enpl oyees corroborated portions of Ms. Kelby's story. Shortly
t hereafter respondent conceded that the 1989 liability had been
fully satisfied and allowed petitioners a credit as of April 1990
equal to the 1989 tax liability.

B. Coll ection Alternatives

Second, petitioners sought a collection alternative,
specifically an offer-in-conpromse (OC). They offered $500 to
satisfy their tax liabilities, which totaled nore than $55, 000,
including interest.® In each of the notices of determ nation
respondent’ s Appeals officers rejected petitioners’ O C because
petitioners’ collection potential was far greater than $500.
During their final hearing, after respondent conceded the paynent
of the 1989 liability, the parties entered into an install nent
agreenent whereby petitioners would pay $300 per nonth.

C. Rel ease of the Notice of Federal Tax Lien

Finally, petitioners sought the release of the notice of
Federal tax lien (NFTL) which began this whole series of events.
Respondent consistently denied petitioners’ request. After the
parties cane to an agreenent with respect to the install nment

agreenent, petitioners continued to seek the release of the NFTL.

The total outstanding liabilities vary by of fer because of
the accrual of interest.
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On Cct ober 15, 2007, at a hearing before this Court, petitioners
announced their intention to abandon the issue.

D. Mbtions for Entry of Decision

At the Cctober 15, 2007, hearing the parties agreed that
there were no substantive issues renmaining. However, they
di sputed what the decision in the case should be. Each postured
So as to appear to be the prevailing party. Unable to reach an
agreenent, they filed cross-notions for entry of decision. 1In

Kel by v. Commi ssioner, supra at 85, we determn ned that because of

respondent’ s concessions with respect to the 1989 liability, al
issues with respect to that year were noot. W al so determ ned
t hat under section 6330 the position we review is the position
taken by respondent’s Appeals Ofice in the | ast suppl enental
notice of determ nation, not each notice separately as
petitioners contended. 1d. at 87.

Not long after the rel ease of Kelby v. Conm ssioner, supra,

petitioners filed their notion for recovery of litigation costs.
In accordance with Rule 232 respondent filed a response to
petitioners’ notion, and petitioners filed a reply and an
additional affidavit. A hearing was held in San Francisco,
California, on Novenber 3, 2008.

Di scussi on

Taxpayers are eligible for an award of reasonable fees and

costs incurred in certain admnistrative and court proceedings if
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they nmeet the requirenents of section 7430. To qualify under
section 7430, the taxpayers nust establish that they: (1) Wre
the prevailing party within the neaning of section 7430(c) (4);

(2) exhausted the applicable adm nistrative renedies; (3) did not
unreasonably protract the proceedings; and (4) have claimed costs
that are reasonable. Al four elenments of section 7430 are in

di sput e.

A. VWhet her Petitioners Were the Prevailing Party

To be a prevailing party, a taxpayer nust: (1)
Substantially prevail as to the anmount or nost significant issue
in controversy and (2) neet the requirenents listed in 28 U S. C
section 2412(d)(1)(B) and (2)(B).* Sec. 7430(c)(4). Further,
the position taken by the Conm ssioner in the admnistrative and
court proceedi ngs nmust not have been substantially justified.

ld.; Kenagy v. United States, 942 F.2d 459, 463 (8th G r. 1991).

Al t hough a taxpayer bears the burden of proving he neets
requirenents (1) and (2), the Comm ssioner bears the burden of

proving his position was substantially justified. Maggie Mnt.

Co. v. Conm ssioner, 108 T.C 430, 441 (1997); see Kenney V.

United States, 458 F.3d 1025, 1032 (9th Gr. 2006). The parties

agree that petitioners neet the requirenents of 28 U S.C. section

“Under 28 U.S.C. sec. 2412(d)(1)(B) and (2)(B), an
i ndi vi dual taxpayer is ineligible for an award of costs if the
t axpayer’s net worth exceeded $2 million at the tine the petition
was fil ed.
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2412(d)(1)(B) and (2)(B). They dispute the other two
requi renents of section 7430(c)(4).

The parties agree that this case involved three issues: (1)
Whet her petitioners were liable for the alleged unpaid 1989 tax;
(2) whether petitioners were eligible for a collection
alternative; and (3) whether the NFTL shoul d have been rel eased.
The nost significant issue or set of issues is relevant in
determ ni ng whether petitioners were the prevailing party. Each
of the three issues was significant to the parties, and a
reasonabl e argunent can be nmade that each was the nost
significant. Conplicating matters, petitioners contend that the
issues are intertw ned. They argue that they gave up their QC
claimand entered into the installnent agreenent only because
respondent conceded the 1989 liability was satisfied, thus making
an install nment agreenent appropriate. Because we concl ude that
petitioners were not the prevailing party with respect to any of
these issues or any set of issues, we need not determ ne which
i ssue was the nost significant.

1. The Rel ease of the Federal Tax Lien

Petitioners abandoned their argunment that the NFTL shoul d be
rel eased. Accordingly, petitioners did not substantially prevail

as to this issue.
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2. Coll ection Alternatives

During their hearings and in their petition and anended
petitions petitioners sought an O C which woul d have satisfied
their outstanding liabilities for $500. Respondent rejected
those offers on the basis of petitioners’ financial status at the
time of the offers. Petitioners allege that their financial
status inproved over the course of the proceedi ngs.

Nevert hel ess, they did not increase the anount of their offer.

After respondent conceded the 1989 liability, petitioners
continued to seek an O C. The Appeals officer rejected the AOC
and the parties entered into an installnent agreenent. The
parties agreed that petitioners would satisfy their outstanding
l[iabilities by maki ng paynments of $300 per nmonth. Until that
poi nt petitioners sought to conprom se their incone tax
liabilities of nore than $55,000 for only $500. The concession
of the 1989 liability reduced the outstanding liabilities to just
| ess than $40, 000.

Petitioners’ installnent agreenment is substantially
different fromtheir O Cs. Under the installnent agreenent,
petitioners remain liable for their unpaid taxes. Under the
proposed O Cs, petitioners would have satisfied all their
outstanding tax liabilities for approximtely 1 percent of the
total. The parties’ installnment agreenent nore closely resenbl es

respondent’s position than petitioners’ because petitioners
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continued to be liable for all their unpaid taxes. Under these
ci rcunst ances we cannot say that petitioners substantially
prevailed as to this issue.

3. The 1989 Tax Liability

Respondent conceded that petitioners were not |liable for the
al | eged unpaid 1989 tax. Accordingly, we conclude that
petitioners substantially prevailed as to this issue. However,
for a taxpayer to be the “prevailing party” under section
7430(c)(4), the position taken by the Conm ssioner in the
proceedi ngs nust not have been substantially justified.

“Substantially justified” nmeans “justified to a degree that
coul d satisfy a reasonabl e person”, or having “reasonabl e basis

both in | aw and fact”. Pierce v. Underwood, 487 U.S. 552, 565

(1988); Kenney v. United States, supra at 1032; see Maggi e Mynt

Co. v. Conmmi ssioner, supra at 443. For a position to be

substantially justified, “substantial evidence’” nust exist to

support it. Pierce v. Underwood, supra at 564. *“That phrase

does not nean a | arge or considerabl e anount of evidence, but
rather ‘such rel evant evidence as a reasonable m nd m ght accept

as adequate to support a conclusion.”” 1d. at 564-565 (quoting

Consol . Edison Co. v. NLRB, 305 U. S. 197, 229 (1938)). The
Commi ssioner’s position may be incorrect but substantially
justified “if a reasonable person could think it correct”. 1d.

at 566 n.2. A significant factor in determ ning whether the
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Comm ssi oner acted reasonably as of a given date is whether, on
or before that date, the taxpayer presented all relevant
i nformati on under the taxpayer’s control. Corson v.

Commi ssioner, 123 T.C. 202, 206-207 (2004); sec. 301.7430-

5(c)(1), Proced. & Adm n. Regs. Thus, whether the Conm ssioner
acted reasonably ultimately turns upon the avail able facts which

formed the basis for the Comm ssioner’s position. DeVenney v.

Commi ssioner, 85 T.C 927, 930 (1985); see Nalle v. Conm ssi oner,

55 F.3d 189, 191-192 (5th Gr. 1995), affg. T.C. Menp. 1994-182.
The fact that the Conm ssioner eventually | oses or concedes
an issue does not by itself establish that the position taken was

unr easonabl e. Estate of Perry v. Commi ssioner, 931 F.2d 1044,

1046 (5th Gr. 1991); Swanson v. Conm ssioner, 106 T.C. 76, 94

(1996). However, it is a factor that may be considered. Estate

of Perry v. Commi ssioner, supra at 1046; Powers v. Commi SSi oner,

100 T.C. 457, 471 (1993), affd. in part and revd. in part 43 F.3d
172 (5th Cr. 1995).

At sonme point in July or August 1990 petitioners likely
filed their 1989 return and paid the tax due. For sone reason
the return and paynment were | ost or inproperly recorded or an IRS
enpl oyee erred in sone other way, causing petitioners not to be
credited with the filing of their 1989 return and the paynent of
the tax due. Respondent then erroneously assessed the 1989 tax

in 1993 and, in an effort to correct the erroneous 1993
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assessnent, erroneously assessed the 1989 tax again in 1995.
However, the question before us is not whether respondent erred
in failing to record the filing of the 1989 return and paynent of
the tax due or whether respondent erred in assessing the 1989 tax
in 1993 and 1995. Respondent likely did.

The question is whether, in the course of the admnistrative
and judicial proceedi ngs, respondent was substantially justified
in taking the position that petitioners did not file their 1989
return and pay the tax due in 1990. W conclude that respondent
was substantially justified, both during the adm nistrative
heari ngs and before this Court, in contending that petitioners
were |liable for the alleged unpaid 1989 tax.

The Court of Appeals for the Nnth Grcuit, to which an
appeal in this case would lie, has held that the reasonabl eness
of the Comm ssioner’s position is analyzed separately for the

adm ni strative and judicial proceedings. Kenney v. United

States, 458 F.3d at 1032-1033; Huffnman v. Comm ssioner, 978 F. 2d

1139, 1143 (9th Gr. 1992), affg. in part and revg. in part T.C
Meno. 1991-144. Although this case was remanded for further

adm ni strative proceedi ngs several tinmes, and several anmended
petitions and anended answers were filed, respondent’s position
was remarkably consistent. The Appeals officers took the
position that petitioners were liable for the 1989 tax liability

because they filed their return in 1995 and did not pay the tax
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due. They also took the position that petitioners were not
eligible for a $500 O C because petitioners’ collection potentia
was substantially greater than $500 and the NFTL should not be
rel eased. Respondent took the identical position before this
Court, arguing that petitioners were liable for the unpaid 1989
tax and that the Appeals officers did not abuse their discretion
in denying the OCs and not releasing the NFTL.

Respondent’ s position changed when petitioners provided M.
Kel by’ s notes. These notes had not previously been provided to
respondent or any of the Appeals officers. Petitioners failed to
present to respondent and the Appeals officers all the rel evant
i nformati on under their control. Once that information was
presented, respondent pronptly conceded the 1989 tax liability
i ssue.

Petitioners argue that the notes were irrel evant because
they related to discussions Ms. Kelby had with I RS enpl oyees
regarding the correction of the erroneous 1993 assessnent of the
1989 liability. Those discussions resulted in the IRS s
assessing the 1989 liability in 1995 in an effort to correct the
erroneous 1993 assessnment. The erroneous 1995 assessnent is the
nexus of the parties’ dispute with respect to the 1989 liability.
Evi dence of who made the 1995 assessnent which all owed respondent
to investigate how and why the assessnent was made is highly

relevant. Furthernore, it is unlikely petitioners would have
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sought to include the notes in the stipulation of facts if they
had been irrel evant.

Before Ms. Kel by’ s notes were provided to respondent,
petitioners had not provided respondent or the Appeals officers
sufficient credible information upon which the liability could
have been conceded. Therefore, we conclude that respondent was
substantially justified in taking the position that petitioners
were liable for the alleged 1989 t ax.

B. Concl usi on

Because we conclude that petitioners were not the prevailing
party wth respect to any of the issues, they are precluded from
recovering litigation costs, and we need not address whet her
petitioners have satisfied the other el enents of section 7430.

To reflect the foregoing,

An appropriate order and

decision will be entered.




